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Before BRAMWELL, J - Indictment filed 


Before NEAHER - - Case called- deft and counsel present- de 
arraigned and enters a plea of not guilty- bail eet at $10,( 
P.R.B. collateralized by deed to deft's house- bail limits « 
bbtween N.Y. and Tucson, Arizona- case adjd to 6/14/76 for 

7€ M 841 inserted in CR "File 

Before NEAHER, J - case called - deft & counsel J.Corbett 
present - suppression hearing begun - t£xrkatxerdexed suppressi 
of statements denied - hearirg concluded - trial ordered and 
Begun - Jury selection begun - Trial contd to June 15, 1976. 


Before NEAHER,J.- Case called for tr‘al Deft and Counsel 
present Tried resumed Jury selected and sworn 
Govt opens Deft opens Triel cont'd to 6-15-76 


Before NEAHER, J - case called - deft & counsel present - 
trial contd - trial to be resumed on June 17, 1976 


Before NEAHER,J. - Case called. Deft & RIB rere: 
Trial resumed. Trial continued to 6-18-76 at 10 ; 
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6-21-76 Voucher for expert services filed | | 


6-21-76 Before NEAHER, J - case called - deft & counsel pres nt| - trial 
resumed - deft moves for Judgment of acquittal - denipd - Jury | 
renders a verdict of guilty as to deft Branick on co ntp a 3 B, 
4 and 5; guilty as to counts 1, 4 and 5 as to deft TERA, Bail contd - 
| Sentence adjd without date - trial concluded - Jury ispharged 
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6-22-76 Govts requests to charge filed. | 
iled, 


7/23/76 Notice of motion to set aside the verdict of guilty, 


' Returnable 8/16/76, 
10/8/76 | Before NEAHER, J. - Case called, Deft & Counsel prfse 


Deft motion to set aside the verdict - denied, Deft at 
convicted by jury is sentencedto : 2 years imprisopment yi 
with a special parole term of 5 years on each of copnt 1,2,3:6 
and 5 to be concurrent. Deft informed of right tol ap oo 
Execution of seatence stayed pending appeal. Bail cont pe 4 
Appeal provided that deft remains in contact with the] Pr | 
Services Agency. Clerk direcced to file Notice of Appeal}. a 
| Financial Affidavit filed, | 
10/8/76 Judement & Conmitment filed, Certified copies to Mafshals | 
and probatbn. 
10/8/76 | Notice of Appeal filed, 
0/8/76 Pocket entries and duplicate of notice of appeal mailfd to ] 
the C of A. ak P 
0/18/76 Record on appeai certified and mailed to the Court of Appeals. | | 
10-21-76: Acknowledgment rece‘ved from the court of appeals | 
for receipt of record on appeal. » | | 
10-28-76 Voucher for compensation for counsel with Memorandum| from | 
J. Neaher (approving attorney's fee) sent to Court o Appeals | | 
for authorization of counsel's fee. 
1-15-76 Voucher for compensation - filed. 
11-15-76 4 transcripts filed (dated June 14, 15, 16 and 18, 76 
respectively) 


11-16-76, Beangregenss transcript filed dated June 17, 1976 
12/2/76 Steno’raphers transcript dated 6,21/76 filed. _ 
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12-9-76 By Neaher, J - Order filed stipulated by and etween Fe aks: 


the parties that 3 ex. marked as follows (see Order) | 
should be part of the record on appeal etc. 
2/13/76 Two envelopes ordered sealed by dudge Neaher filed and placed in vait. 


12/13/76 Court exhibit 2 filed. 
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PIERCE 1; BRANICK 2 


poi 
| 
| Before BRAMWELL, J - Indictment filed 
Before NEAHER,J.- Case called- deft waves reading of indictment 
and enters a plea of not guilty- bail set at $5,000.00 surety or 
10% cash- bail limits extended to vover state of Ca.-case adjd to 
6/14/76 for trial 
By NEAHER,J.- Order appointing counsel filed 


Before NEAHER, J - case called - deft & counse) Helena Solleder 
present - suppression hearing begun - denied - hearing 


—* - trial ordered and begun - trial contd to June 15, 


Before NUAHER,J.- Case calict for trytal Deft and Counsel 

present Trial resumed Jury sclected a worn 

Govt opens Deft opens Trial cont'? co 9-16-76 

Before NEAHER, J - case called - deft & counsel present - 
trial resumed - trial contd to June 17, 1976 


‘Before NEAHER,J. - Case called. Deft & counse’ proswit. 
Trial resumed: Trial continued to 6-18-76 at 10 A.M. 


A. 


| filed(BIANCHARD) Writ issue 


6-21-76 | Voucher for expert services filed 


' DATE IV PROCEEDINGS (continued) 

sgpicleabiieiaarin eager Orme NO) int on f 
6-18-76 | Before 10° ",7.- Cese called for trial Deft & 

| counsel present Trial resumed Deft moves for a 

| Judgment of ecquittal and denied Trial cont'd to 

| 6-21-76 | 
6-21-76 | Petition for a writ of habeas corpus ad prosequenduy 

| | 


3-21-76 |Before NEAHER, J - case called - deft & atty present|- trial 
‘resumed - deft moves to dismiss the indictment etc. |motion dented | - 


| 
| 
| 
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Jury returns with a verdict or guilty as to deft TIRA on counts | 
i, 


and 5 ; not guilty as to counts 2 and 3. Senten¢e adjd without 


idate - bail contd - trial concluded - jury discharge - motions | 


reserved. | 
6-22-76 Govts requests to charge filed | 
7/23/76 (Notice of motion to set adide the verdict og guilty | | 
| returnable 8/16/76 filed. 


9/23/76 Governments memorandum of law in opposition to defts motion 


to set aside the guilty verdicts filed and forwarded to 
chambers as requested, 


0-8-76 |Before Neaher, J - case called - deft TIRA & counsel 


for one year concurrent as to counts l, 4 & 5 plus 2 : 
_special parole term and 5 years probation. Deft info d 


of right to appeal. Clrk directed to file Notice on behalf 


of the deft - bail contd pending appeal. Probationa 


y 
term to begin forthwith. CJA 23 executed (Financial pffidavit) 


10-8-76 Judgment and commitment and order of probation filed). 
Certified copies to Marshal & Probation. 
}0-8-76 Notice of appeal filed (no fee) 
” Docket entries and duplicate of Notice mailed to the 
v court of appeals 


11-16-76 Stenographers transcript filed dated June 17, 1976 


| 
12-2-76 | CJA Voucher forwarded to the court of appeals for | 
approval | 


(2/2/76 Stenograhpers transaipt dated 6/21/76 filed. 

2-9-76 HY Neaher, J - Order filed stipulated by and between 

,' _ the parties that 3 exhibits marked as follows(see Order) 
stmld be part of the record on appeal etc. 
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Defendants. 
APR 13 1976 * 
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TIME Ay. 
THE GRAND JURY CHARGES: Py. *ttteee : 
COUNT ONE 


On or about and Ietween the 4th day of April 1976 and 
the 8th day of April 1976, both dates being approximate and 
inclusive, within the Eastern District of New York, the de- 

te fendants JEFF PIERCE, BRADLEY BRANICK, and BARBARA TIRA did 
knowingly, wilfully and unlawfully conspire to import quantities 
of hashish oil, a Schedule I controlled substance in violation 
of Title 21, §952(a), §955, §960(a) (1) and §960(a) (2). 

(Title 21, United States Code, Section 963). 

In furtherance of the said unlawful conspiracy and for 
the purpose of effecting the objectives thereof, the defendant 
JEFF PIERCE committed the following. 

OVER? A r 


; 1. On or about the 4th day of April 1976 the defendant 


JEFF PIERCE flew from Pakistan to John F,. Kennedy Airport, Queens, 


New York. 


COUNT TWO 
On or about the 4th day of April 1976, at John F. 
Kennedy International Airport, within the Eastern District 
of New York, the defendants JEFF PIERCE, BRADLEY BRANICK and 
BARBARA TIRA did knowingly and intentionally import into the 
United States from Pakistan a quantity of hashish oil, a ' 
Schedule I controlled substance. (Title 21, United States C 


Code, Sections 952(a) and 960(a) (1) and Title 18, United 


States Code, Section 2). 


-Aa- 


COUNT THREE 


On or about the 4th day of April 1976, at John F. 


Kennedy International Airport, within the Eastern District of 


New York, the defendants JEFF PIERCE, BRADLEY BRANICK and 
BARBARA TIRA did knowingly and intentionally possess with 
inti it to distribute a quantity of hashish oil, a Schedule I 
controlled substance. (Title 21, United States Code, Section 


84l1(a) (1) and Title 18, United States Code, Section 2). 


COUNT FOUR 
On or about the 8th day of April, 1976, at John F. 
Kennedy International Airport, within the Eastern District of 
New York, the defendants BRADLEY BRANICK and BARBARA TIRA did 
knowingly and intentionally import into the United States from 
Pakistan a quantity of hashish oil, a Schedule I controlled 
substance. (Title 21, United States Code, Sections 952 (a) 


and 96Q(a)(1) and Title 18, United States Code, Section 2). 


COUNT FIVE 

On or about the 8th day of April 1976, at John F. 
Kennedy International Airport, within the Eastern District of 
New York, the defendants BRADLEY BRANICK and BARBARA TIRA did | 
knowingly and intentionally possess with intent to distribute a | 
quantity of hashish oil, a Schedule I controlled substance. 
(Title 21, United States Code, Section 841(a) (1) and Title 


18, United States Code, Section 2). 
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"our final role is to decide and pass unon the 
fact issues in the case. You are the sole and exclusive 
judges of the facts. You determine the weirht of the | 
evidence, you appraise the credibility of the witnessed. 
You draw the reasonable inferences from the evidence 

You resolve such conflicts as there may be in the 
evidence. I shall later refer to how you determine 


credibility of witnesses. 


My final function is to instruct you as to the 


i 
law. It is your duty to accept these instructions as 


to the law and to apply them to the facts as you may 
find them. With respect to any fact matter, it 1s your 
recollection and yours alone that governs. As I have 
already told you anything that counsel, either for the | 
Government or the defense may have saia with respect 
to the matters in evidence, whether during the trial, 
in a question, in an argument or in summation is not td 
substituted for yenr own recollection of the evidende; 
too anything the Court may have said during the trig) 
may ive referred to durine the course of these 
instructions as to any matter in evidence is not to be 
taken tn lieu of your own recollection. 
There are certain princinles of law which apply 


in every criminal case and to which I made reference 


THE COURT'S CHARGPF. 


and emphasized at the time of your selection as jurors. 


I repeat them now. The indictment is merely = accusa-4 


tion, a charge. It is not evidence or proof of a 
defendant's guilt. Fach defendant on trial has pleaded 
not guilty. Thus the Government has the burden of 
proving the charges against each defendant beyond a 
reasonable doubt. They do not have to prove their 
innocence. 

On the contrary they cre presumed to be innocent 
of the accusations contained ir. the indictmen*. This 
presumption of innocence was in their favor at the 
start of the trial, continued in their favor throughout 
the trial, is in their favor even as I instruct you noy 
and remains in their favor during the course of your 
deliberations in the jury room. It is removed only if| 
and when you are satisfied that the Government has 
sustained its burden cf proving the ruilt of each 
defendant beyond a reasonable doubt. The question that 
naturally comes up is ™! a reasonable doubt. The 
words almost define themselves. 

That there is a doubt founded fr 
arising out of the evidence in the case or the lack of 
evidence. It is a doubt which a reasonable person has 


after carefully welghin;r all the evidence. ReasonabJe 


THE COURT'S CHARGE 

doubt is a doubt which appeals to your reason, your 
judgment, your common sense and your experience. It is 
not caprice, shin, speculation, conjecture or 
suspicion. It is not an excuse to avoid the performance 
of an unpleasant duty. It is not sympathy for a 
defendant. 

tf after a fair and impartial consideration of 
all the evidence you can confidently and honestly say 


you are not satisfied of the guilt of a defendant, that 


| 
you do not have an abiding conviction of his guilt, in 


sum, if you have such a doubt as “ould cause you as 


| 
| 
a prudent person to hesitate before acting in matters | 


of importance to yourselves, then you have a reasonabld 

doubt and in that circumstance it is your duty to acquit. 
On the other hand, if after such an impartial 

and fair consideration of all the evidence you can 

confidently and honestly say you do have an abiding 

conviction of a defendant's muilt, such a conviction a 

you “ould be willing to act upon in important and 

weighty matters in the personal affairs of your own 

life, then you have no reasonable doubt aid under such 

circumstances it is your duty to convict. 


One final word on this subject: reasonable doubt 


does not mean a positive certainty or beyond all possible 


THE COURT'S CHARGE 


doubt. If that were the rule, few persons however fuilty 


they might be would be convicted. It is practically 
impossible for a person to be absolutely and completely 
convinced of any amtroverted fact which by its nature 
is not susceptible of mathematical certainty. In 
consequence, the law in a criminal case is that it is 
sufficient if the ruilt of a defendant is established 
beyona a reasonable doubt. Not beyond all possible 
doubt. I mirht add further that the requirement of 
proof beyond a reasonable doubt operates on the whole 
case and not on the separate bits of evidence. Each 
individual item of evidence nee not be proven beyond 
reasonable doubt. 
us turn to the charres against the 

defendants on trial. The defendants Bradley -Branick 
and Barbara Tira are charged in Count One of the 
indictment ~ith conspiring to import quantities of a 
controlled substance. Namely, hashish oil, in 
violation of certain provisions of Title 21, United 
States Code. 12] I 1 foing; to read Count One to you 
or reread it. 

It states that, “On or about and between the 
4th day of April, 1976. and the 8th day of April, 1976, | 


Oth dates being approximate and inclusive, within the 


THE COURT‘’S CHARGE 
Fastern District of New York, the defendants -- it 
refers to the defendant Jeff Pierce, Bradley Branick 
and Barbara Tira, did knowingly and wilfully and 
unlawfully conspire to import quantities.of hashish oil, 


a Schedule One contolled substance in violation of Title 


Then it goes on to say, "In furtherance of said 


21, 1952 (a) and certain other sections of that Title." 
} 


unlawful conspiracy and for the purpose of effecting | 
the objectives thereof, the defendant Jeffrey Pierce 
committed the following overt acts. 

"One, on or about the 4th day of April, 1976, 
the defendant Jeffrey Pierce, flew from Pakistan to 
John FP. Kennedy Airport, Queens, New York." 

Now, one of the sections referred to in *hat 
count is Title 21, Section 952 (a) and that Federal 
statute provides and I quote, “It shall be unlawful to | 
import into the customs territory of the United States | 
from any place outside thereof, but within the United 
States, any controlled substance.” 

Secticn> 960 provides in substance, “Any person 
who 1, contrary to SEction 952, the statute I just read, 
knowingly or intentionally imports a controlled 
substance, shall be punished as provided in 


Subsection (b) this Secti-,. 


THE COURT'S CHARGE 

Now, the Congressional purpose expressed in the 
Federal Drur Act, as I shall abbreviate it, was to 
prevent traffic in or improper use of drugs having a 
substantial and detrimental effect on the health and 
general welfare of the American people. Now, Section 
963 of the Drug Act refers to Count One of the 
indici ment. It reads in pertinent part as follows: 
"Any person who attempts or conspires to commit any 
offense defined in ti‘s subchapter is punishable by 
imprisonment, fine or both." 

The word import as used 14n the Drug Act means 
any bringing in or introduction of a controlled 


substance into this country. The word customs territory 


of the United States simply means all of the United 
States which inciudes the District of Columbia and 


the District of Puerto Rico. 


vy the Government, beyond a reasonatie doubt, in order 
to establish the fuil*t of tis defendants of conspiring | 


to import a controlled substance -1to the United 


| 

Four essential elements are required to be proved 
| 

| 

| 

| 


States as charged in Count One cf the indictment. 
First, that the conspiracy described in the 
indictment was knowingly and wilfully formed by two or 


more persons and was executed at or about the time 


THE COURT'S CHARGE 

alleged. Second, that the defendant whose guilt or 
dnmnocence you are considering knowingly and wilfully 
became ber of the conspiracy. Third, that the 
objective of the conspiracy was to commit an un? awful 
act, that is bring into the United States a controlled 
substance prohtiited by law. Fourth, that at least 
one of the rersons involved committed one of the overt 
acts, that is knowingly did something in furtherance 
of the conspiracy. 

The indictment as I have said, charres that the 


conspiracy beran on or about April ", 197C, and 


continued to on or about April 8 1976. ‘The exact | 
| 


dates are not critical. If you find beyond a reasonable 
doubt that the conspiracy charre existed at any time 
during that period, that is sufficient. 

Now, what is a conspiracy? A conspiracy is 
simply a combination of tvo or more persons, by 
concerted action, to accomplish some unlawful purpose 
or to accomplish some lawful purpose by an unlawful 

fo, a conspiracy is referred to as a kind of 
partnership in criminal purposes, in which each member | 


becomes the arent of every other member. The prist of 


the offense is a combination or agreement to disobey 


or disrerard the law. 


THE COURT'S CHARGE 
Mere similarity of conduct amongst various 
persons, however, and the fact they may have associated 


with each other and may have assembled and discussed 


common aims and interests does not necessarily establi 


proof of the existence of a conspiracy. However, the 
evidence in the case need not show that the members 
entered into any expressed or formal agreement: or 
that they directly by ~ord, spoken or in writing, 
stated between themselves what their objective or 


pvrpose was to be or the details threof or the means b 


which the objective or purpose was to be accomplished. 
What the evidence ix the case must show, beyond a 
reasonable doubt, in order to establish proof that the 
conspiracy existed is that the members in some way or 
manner or through some contrivance, positively or 
tacitly came *o a mutual understanding to try to 


accomplish a common and unlawful plan. 


In this case, as I have told you, Count One of 
the indictment charges a conspiracy was formed amongst 
Jeff Pierce, who is named as a defendant in the indict 
ment, but is not here on trial, and the defendants 
Bradley Branick and Barbara Tira who are on trial. 


person cannot conspire with himseif. Then, t « 


you cannot find any of the defendants on trial guilty of 


| 


| 


THE COURT'S CHARGE 


| 
the charge in Cownt One unless you find, beyond a 


reasonable doubt, that one or both of them participated 
in the conspiracy as charged with Jeff Pierce, In chat 
connection, the fact that Jeff Pierce testified that h¢ 
| 
plead guilty to Count One, the conspiracy count, may 
not be considered by you as proof of the existence of 


the conspiracy charre or that either of the defendants 


vere members of it. A conspiracy comes to an end when 


all the allered co-conspirators have been arrested. 


A statement made by one of them after the 


charged with membership. You are to rive no weight 
whatsoever to Mr. Pierce's plea of guilty, either with 


respect to the existence of a conspiracy as allered or 


conspiracy is over is not binding upon any person 


the mpuillt of the defendants on trial. Furthermore, as 
I have said, a person cannot co.spire with himself a.id 


therefore you cannot find either of the defendants 


guilty unless you find beyond a reasonable doubt that 
one or both of them participated in a conspiracy vith 


Mr. Pierce, based upon the evidence as to their state 


ments and conduct. 


This brings us to the second element o” whether 


one or both of the defendants on trial was or became a 


i 
member of the conspiracy charred itn Count One. One may 


| 
| 
P ‘ 
Po Re be ea hy neg ek te Pe ee 
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4 . 
i become a member of a conspiracy “ithout full eid 

| 
| 


aah of all the details of the conspiracy. %n the other 


+ | hand, a person “ho has no knowledge of the conspiracy, 


but happens to act in a way which furthers some object 
or purpose of a conspiracy, does not thereby become a 
ll conspirator. Before the jury may find that a defendan 
or any otner person has become a member of a conspirac 


the evidence in the case must show beyond a reasonable 


doubt that the conspiracy was knowingly formed and tha e 
the defendant or another person who is claimed to have 

beem a member, wilfully participated in the unlawful 

plan with the intent to advance or further some ovject 

or purpose of the conspiracy. 


Now, that instruction has used the word meee 


An act is done knowingly if done voluntarily and 


intentionally and not because of mistake or accident 


means to act or participate voluntarily and intentiona 


or other innocent reason. To act or participate wilfujly 
ly 


2») | | 


and with th> specific intent to do something the law 


somethirz the law requires to be done: that is to 


say, to act or ;*rticipate with the bad purpose, 


g 


forb'!*: or with the specific intent to fail to do 
} 


either to disobey or disrerard the law. 


So, if the d-fendant, having the understanding o 


THE COURT'S CHARGE | 
the unlawful character of the plan, knowingly encourages, 
advises or assists for the purpose of furthering the 
undertakings or the scheme, he thereby becomes a wilful 
participant, a conspirator. One wno wilfully joins in 


an existing conspiracy ani is charged with the same 


responsibility as if he had been one of the originator 


(0 — 


or instigators of the conspiracy. 

In determining whether a conspiracy existed, 
you should consider the actions and declarations of al 
of the allered participants. includine Jeffrey Pi-rce. 
However, in decermining whethe> a particular defendant 
was a member of a conspiracy, .f any, you should consi 


only his or her acts and statements. A defendant cann 


be bound by the acts or declarations of another parti- 
cipant unless it is establishec that a conspiracy 


existed and that he vas one of its members. Whenever 


it appears beyond a reasonable doubt from the evidence 
in the case that a conspiracy ex.sted and that a defen 
one of its members, then the statements there 
after knowinely made and the acts thereafter knowingly 
done by the other person, likewise found to be @ neueet, 
may be considered by the jury as evidence in the case 
as to the defendants found to have been a member, even 


thourh the statement and the act may have occurred in 


| 
} 
| 
| 
| 
| 
| 
| 
! 
| 
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the absence and without knowledge of the other defendant; 


} 
| 
* 4 provided such statements and acts were knowingly made | 

| | 
2. and done during the continuance of such conspiracy andj 


in furtherance of some object of the conspiracy. 


any admission or incriminatory state- 


Otherwise, 


ment made or done outside of court by any one person 


may not be considered as evidence against any 


person who was not present and did not hear the state- 


ment made or see the act done. Therefore, statements qf 


any conspirator “hich are not in furtherance of a con- 
> | 

2 spiracy or made before its existence , or after its | 
} 


termination, may be considered as evidence only es 


the person making them. 


15 || 
- lu: the consideration of the evidence in the 


case, as to the offense of conspiracy charged, you 


should first determine whether or not the conspiracy 


existed as allered in the indictment. If you conclude 


that the conspiracy did exist, you should next deter- 


mine whether or not the accused defendant wilfully 


it 


became a member of a conspiracy. If 


- a re-°tonable doubt from the evidence in the case that 


the conspiracy alleged in the indictment was wilfully 


formed and that a defendant wilfully became a member 


of the conspiracy, either at its inception or aftervards, 
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then there may be a conviction, even if the conspirators 
may not have successfully accomplished any common objeat 
| 
and or vurpose and in fact may have failed to do sone- | 
thing. Any defendant's participation moreover is not 
determinative of his ruilt or innocence. A defendant | 
convicted ss a conspirator, even though he may 
have played only a minor part in the conspiracy. 

This brings us to the third essential element 
namely, “hether the object of the conspiracy vas to 
brine into the Usited States a prohibited controlled 
substance. If you find, beyond a reasonable doubt, 
that the substance contained in the several plastic bas 
admitted into evidence as Government's exhibits is in 
fact hashish oil. then f£ instruct you as a matter of 

aw that that substance vould be a controlled substance 
within the meaning of the Drur Act, the importation of 
“hich is prohibited by law. 


This brinrs us to the fourth element, the 


| 
comission of an overt act in furtherance of a ‘isha 


charged. You will recall as I said before that the 
indictment in Count One alleres as an overt act that 


cn or about April ', 1976, Jeffrey Pierce flew from 


Pakistan to John F. Kennedy Airport, Queens, New York. 


Althouf!: the cist of the cffense of the conspiracy is 
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the unlavful arreement between tvo or more individuals,) 


nonetheless you will have to find bevond a reasonable 


me 
ia 
as —_* 


erce's travelling from Pakistan to 
New York was in furtherance of an existing conspiracy 
and not an unrelated individual act. To sum up with 
respect to Count One, as the evidence stands in this 
in order to find a conspiracy you must find, 
beyond a reasonable doubt, that one or both of the 
defendants on trial and Jeff Pierce, the third alleged 
co-conspirator, wilfully conspired or agreed that one 


or more of them vould import hash oil into the United | 


‘ 
States corncealed in such a manner us to evade discovery 
! 


by the customs authority. If you do not find that there 
was such an agreement or understanding, then you cannot 
find that a conspiracy existed. 


Whether a uefendant knowinely or intentionally 


participated nresents an issue of! fact. Proof of 


| 
| 
requisite knowledre and intent on the part of an alleged 


| 


| 
conspirator need not be made by direct evidence. By 
direct evidence is meant the testimony of a person who 
claims to have knowledye derived throurh the senses: 
| 
for example, an eyewitness. The existence of a conspiracy 


and the defendant's participation in it may be shown by 


circumstantial evidence: by “hich we mean the existence 
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of facts and circumstances from which the existence of | 
| 
other facts and circumstances may reasonably be inferred. 
explicit words are not required to 


‘ciation or attachment to a conspiracy. 


the consriracy is the common plan or 


determining “whether there “as an unlawful 


arreement, you may judre the acts and conduct of the 
allered co-consnirators which are done to carry out an | 


apparent criminal purpose. These include discussions 


and conversations amonr themselves to that end. If 


‘ ' 
you find circumstances of secrecy, or attempts to conceal 


the true nature of the transactions, these may be 
considered by vou as circumstantial evidente of a 
criminal inte 
sve association of a defendant with 

or consnirators does not establish | 
participation in a conspiracy if you find one did exist 
Nor is knovledre of the illeral acts of others sufficient. 
Thus, the mere existence 3s c or friendship 


hetween a defendant and an allefed co-conspirator 


by itself would notte sufficient to establish that | 


deferdant's participation in the conspiracy. Likewise, 
es Tt said vefore, "one acts 11 a “way “hich furthers 


' 
the conspiracy, but has no knowledge of it, he does not 


COURT'S 
thereby become a participant. What is necessary, as I 
already said, is that the defendant must participate 
in the conspiracy with knowvledye of at least some of its 
purposes with the inten » a in the accomplish- 
ivful purpose ‘ sinrle act may be 


enouyyh to dr: nan defendant wit} he ambit of a 


consniracy, provided you ar nvinced beyond a 
reasonable dout ha } fendant knew of the 
conspiracy and associated himself with it. 

Now, let us turn to Count ‘wo of the indictment, 
“hich charges the defendant: m trial with knowingly 
and intentionally importinr into the United States fro 
Pakistan, a quantity of hashish o1l, in violation of 


the Pederal Drug Act. Now, let me read Ccunt Two 


on or about the 4th day of April, 


Se 


-dy International Airport, vithin 


| 
| 


‘w York, the defendants Jeffray 


| 
| 
Pierce, Bradley Branick and Garbara Tira did knowingly | 


imnort into the United States from 
hashish ) E Scnedule One 


controlled substanc ind certain sections of the United 
States Code are therein referred to. Before either of | 


e convicted on the charge | 


Count Two of the indicument, the Covern- 


| 


| 


establish beyond a reasonable doubt the 
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follo'-iny:; two essential elements: 


| 


First, that on or about April 4, 1976, a panne 
of hashish o11 was brought into the United States 


concealed on the person or effects of Jeff Pierce. 


that a defendant on trial knew that the hashis 


said defendant knowingly and intentionally aided and 
abetted its importation. 


I've already explained the meaning of importatio 


011 “*3 being illerall, imported by Pierce and that 
n 


to you and that to act knowingly is to do so voluntarily 
and intentionally and not because of mistake, aceident | 
or other innocent reason. I've also explained that to | 
| 
act intentionally means to do so with specific intent | 
to do something the law forbids or with specific intent! 
to fail to do something the law requires to be done 
that is to act or participate with the bad purpose 
either to disobey or disrerard the law. 
There is evidence in this case that on April 4, 
1976, hashish oil was found in a suitcase carried by 
Jeffrey Pierce who arrived alone from Pakistan on that | 
You may wonder why the defendants on trial are 
also charged with that offense. The answer to that 
question is found in another United States criminal 


statute known as the Aiding and Abetting Statute, on 


Lis COUN 


which tne Government S rj 1 efrendantve 


on trifel under Count Two 


er wilfully causes 4am ac t jone, 


‘rr would be 


‘ 4, , ‘ ‘ ‘ » fer 
POraansiy, ) a \ 6 Qecilel 


Substative oifenses > importing 
asoneble doubt as f Governmen 
Sicged and abetted 
find that a cefendént aided 
be satisfied, beyond 4 reasonable 


) 


Pendant Hie iy knowingl 
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associated himself or herself with the criminal venture 


} 
in a meaningful way. That he or she knowingly partici- 


' 
pated in it as something he or she wished to bring 


about and by some action to make tt 5s 
In other ~ords, if one, fuliy ‘hat he 
is doing plays a significant role in iu.tuering a 


transaction prohibited by law, he ‘is an aider and 


' 
pn 
| 


who directly performed the illegal acts which consitute 


abettor, and as such he is equally guilty with the pers 


the crime. One final word on the subject of aiding | 
| 
and abetting -- the mere presence of a defendant at a 

place where the crime may have been committed or plannefi 


or “here events which may be pert of a conspiracy 


may have transpired, is not a sufficient basis to find 


| 
| 
that such a defendant aided and abetted in the commissipn 


of' a crime or knowingly participated ir the conspiracy 
and intended to further its aims. 

The law requires proof beyond a reasonable doubt 
that a defendant knowingly played a part as an aider 
and abettor. /liere knowledge or association does not 
mere out an offense of aiding or abetting. 

Now, let us turn to the third count in the 
indictment “hich charres the defendants on trial with 


knowingly and intentionally possessing, with intent to 
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distribute, a quantity of hasnish John F. 
Kennedy International Airport on Apr , 1976. 
"That 
the 4th 
Airport, within the 


Bradley Branic 


P , a +4r4 P 1. ir 4 7 *. »¥ ecsc 
Borbara ne B4y intentionally posses 


oil, 
Schedule One Controlled Sut ce in violation of tie 
sLatutory references. 
of the defer 
charge of possession 1: 
Governnent must establisn, beyond a 
She following essential.elements. 
hat on or about April 4, 1976, Jeffrey 
his possession, Knowingly and intentional 
ts 
as} : ofl with intent to distribute fi 
second, th ne or both of the derenda ; trial 


knowingly and intentionally aided and abettea Jeffrey 


ment, if the evidence tengs to Show it wes 


[oO alone arrived at John F. Kennedy Airport 


a cation af’ eeh4 3} 
S&@ Quantlacy Vi siGoliives 


the Government 
aiding and abetting statute in charging the two defen- 
on trial with possession of that quantity of 
1 with intent to distribute it 
sane 
he 2 . in 
respect to C it Tw However, 
which warrant explanation. The term possession has two 
meanings! Actual and constructive. Possession 1s 
actual when @ person hac a thing in nis manual or 
physical control. Possegsion is constructive when a 
an article in his possessio 
neverthe gs tne power to control its position; 
that is by directing 
settins a price for 
neans navirz 
the intention of t sfe zr or selling tne hashish 
point to Someone 
Again, you will have to decide whether either 
2fendants on tr knowingly and inten- 
aid2d and abett Pierce in his posces 
sion of the hashish oil on April 4, 1976, with intent 


to distribute i so, then under, vanéime the aiding 


the defendants 


4 
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found guilty as a principal if you 


the proof, beyond a reasonable doubt. 


urn to Count yi 2 12 indictment 


defendants tr ith Knowingly 


and intentionally fi 6 into the Un States, from 


Pakistan, a a ish oi om or about April 4), 


unt Four, which I will read to you charges 
about the oth day of April, 1976, at John 


Kennedy International Airport, within the sastern 


, the defend.ints Bradley Branick and 
Barbare Tira did knowingly and intentionally import into 
the United States from Pakistan, a quantity of hasnish 


Schedule One Controlled substance.' Again, there 
7 , 


convicted on 
tne Government 
‘easonable doubt, the following 


about 


. Kennedy Internationa 


hashish oil was yeyes ito the Unit 
the defendant Barbara Tira. 
both of the defendants on trial 


re ~ ~Ve - , + 7 > 2 - -~ 4 ~ 4 - . 4 $ 8 
—. . ; y+ tannc ye io Ir oA rete 
Knowingly 6ne sanvonvionsesalry parcvaicapated on Ovin 
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linpertation of that hashish oil. 


principles and definitions already 


to Count Five which 
intentionally 


intent to distribute it 


Count Five reads 


1976, at John F. Kex . International 
5 


within the dcastern District of New York, tne 


knowingly 


distribute a@ qua! 
Controlled Substance.’ 
Again, the 


e applicable to 


incidentaily, 


defendant guilty of possess of the hashisn oil, 


must find that ° dan i knowledge of its 


intended to exercise such control. 
& defendant may be guilty, as said 


; , ~w ff mere ews s : 
direct or circumstantial evidence. 


exerciged some form minion and c 7 : 
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nekes no distinction as to the weigh 


to Uc 


given to either direct . circumstantial evidence. 


than direct 


you must |be 
convinced, beyond of the guilt of 


relies upon 


erre- direc 


Poa ~a © 


this case it is 


han the first count of conspiracy, 


the critical question 


e 


‘s whether the defendants on 


tri2el knew that the substance Suitcases or one 


or botn suitcaiues was 


either Jeffrey Pierce or Barbara 


was bringing and 


importing that substance into the 


United ltetes is an essentia 


both a 


You may not find either defendant yuil 


count unless you find, reasonable doubt, that 


4 Arte in 
imported into 


fact of kKnowlecgée as indicated 


by direct or circumstantial evidence 
just as any other fact in the case. 


Knowledge may ¥ & 's conduct 


’ ¢* xy te 7 
Yle SNCSNL 
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since “e have no way of lcoking into a person's inind 


directly lMere the Gefendant Tira by her not guilty 


alleredly found in her suitcase. 


plea has in effect denied knowledye of the hashish oil | 


Now, in this connection, bear in mind one may not 
| 
wilfully ana intentionally remain irnorant cf facts, 
| 

important and material to his conduct in order to 
escape the consequences of the eriminal law. If you | 
find from all the evidence, beyond a reasonable doubt, 
that the defendant Tira deliberately and conscious!* 
tried to avoid learning that there was such a sudstance 
in the suitcase she was carrying, order to be 
to say when she was apprehended that she did not sie 
you may treat this deliberate avoidance of positive 
knowledge as equivalent c 1iowledre. 

In other words, you may find the defendant acted 
knowingly if you find that either she actually knew 
had hashish oil or that she deliberately closed her 
eyes to what she had ever reason to believe was the 
fact. 

I should like to emphasize again, members of the 
jury, the requisite knowledge cannot be established hy 
mere neglizence or even foolishness on the part of a 


defendant. 
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Now, during the course of the trial 


permitted evidence of 
to te introduced. 
the defendants were 
alleged to have been gor.2 and 
in i9f2 
to clainied 


that an act was cc at one 


evidence or proof whutevep 


that a similar act wés ie nother time or and 


anotrer occasion: that is to say thé defendant may 
earlier act of 
considered by you in determining whether 
indictment. Nor may 
evidence an e ai Ke nature be 
considered for 
find that the other evidence in the 


lone, establishes, beyond a reasonable 


particular 
indictment. Then, 
1f you Should find beyond a reasons 
other evidence in the case that the 
accused did the <¢ s charged in tne particular count 


es it cn at 4 } 2h tee dat ce 4 ee 7s ae ~~ 
under d2iiberation, e mey conscsader evidelics ae 
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fa like nature in 


| 
tad ri: es 


the state of mind or intent with which the accused did 


| 


te 
a 
© 
& 
7 
~ 

r j v a 
ior 
C 
, 
b 
r 
a 
| 
fe) 
OQ 
ct 
Zs 
Oo 


6 established by evidence which is clear and corvinecing, 
i you may, out are no’ obliged to draw the inferences 
8 | and find tnat in doing the act chargea in the count 


9 under deliberation the accused acted wilfully and with 


12 | In this case, in addition to the evidence 
3 |] regarding prior or sinilar acts that I have just 
-4 ty ¢ 4 
14 | mentioned, the Government introduced through its 


15 | witmec:ses evidence of clained statements made by the 


10 specific intent and not because of mistake or acc‘dent q 
| 


Gefendants following their arrest. svidence relating 
17 | to any statement or act or admission claimed to have 


been made or done by the defendant outside of court and 


| after a crlne hasS bCeen comsnitted should always be 
| caution and weighed with great care and 


aOWe : ' ca i on te i ale da Ta ~ 
suould be Gascvesaldgea entvsareiy unless 


22 | the evidence in the case convinces jou beyond a reason- 


able doubt, that the statement or act or admission (is 


made or done. 


29 |} 4s I nave said before, @2n act is done or an 
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omission is performed knowingly if it is done volun- 
tarily and .atentionally and not because of mistake, 
accident or xy innocent reason. Ir 
whetner 

defendant outsid 

tted, was knowingly 
into consideration 
occuration und 


of the defendant and the treatment given the 


»yvidence in the case and 


surrounding the making the 


statement or act « omission was 
had been told ana 
required to make 
the statement to do some é : <i to have Geen 


made or done 


entitled to assistance of counsel before maxing any 


statement, either orally or in writing and that if the 


defendant is without money or means ‘etain counsel 


of nis own choice, an attorney } > appointed 
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advise end represent the defendant, 


obligation. 


you, beyond a reasonable doubt, thi 

sonfession was made inten.ionally and voluntarily, 
the evidence in 

doubt, that an admission or conte was in ract 
voluntary and intentionally nm y a defendant, you 


er it as evidence in ase against the 


~ 
+ ¥ . *? ~ 
the Government 
p Civergence ana 


and credibiiity are raised. 


upon to decide the 


you understand 


the trial I suggested it would be desirable anda imnpor- 


tant for you not only listen, but to 
determination of 
must Cepend upon 
witness made upon you as to whetner 


was telling the truth or giving you an 


version of wnat 
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you walk into the courtroom 


jury box, while the trial is going 


you are deliberating in the 


not a witness 


anything: 


testimony. 
words, what 


size a person u{ 


in any important 
to determine whether or 
idid and straightforward. 
ing upon the credibility 


~ 


into 


conflict with iat ft 10ther witness. 


however, may >, contra- 
even untruthrul in so 


= } + . ‘ le ) 
in the essentials of 


The ultimate question for you to decide in passing 


upon credibility is: did the 


before you as to ess2ntial 


THe 


| 
Aside from the general consicerati ‘evar ail 


uation of testimony I have just mentioned, ther 


some special witness instructions required in ¢t 


Ya . , 
yvoverm 


witness 


men one ; so-conspirato By his own admissi 
77 et ay mu Za wl 3 a , y+ e in the 
offens wit whici 2fendants e z l art 

mh. 
tn , : 


+} , wat) »4aate mi" 
with the comus.ssion Ol 


use of accomplice testimony and wnethe 
rove 
jeration of e case In certain 


vernment is, 


. ‘ > 
bile thaw ew 


rong 


sthoice in the matter 


ens +- 4 
LPTansaeeud 
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are. Ther ts no requirement in the Federal Court 
the testimony of an accomplice be corroborated. A 


the uncorroborated testimon: 


~ 
iound c 


itness shoul 


be viewed with 


reat caution and scrutinized 


if ; : i 
aU Goes nov is 


participant 


‘ieee hejs not capable 


1 


suthful version of what occurred. You should asK 
yourselv: ese questions: 
fa lee 
«Gea ~ 


to fact because 


prosecuted on the remaining charges in the indictment 
or believes that his cooperation may result in m 
sient treatment. 


ely untruthful, 


ul examination you are cé ed he has 


of the essential events, beyond 


reasonable doubt Ss ‘cason why you Should 


ard in this case the testimony of 


substance in the plastic 


idence as Government's exhibits. Tne 


n 


wonich 


Spinfon rec 


signed by.other 


Ona 


and the reasons 
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Government contends is the hashish c41] found in the | 

suitcase in evidence and referred to in the indictment.) 
The fact tnat some of the Sovernment witnesses, 


I think probably only one cf the Government witnesses. 


| 
| 
| 
| 
| 
in this case vas a Government employee or police officer 


does not entitle his testimony to any greater weight 

or consideration than .fforded to any other witness in | 
the case. There were either sai or two customs officer 
and they are in the same equavalent role. You isi 
their credibility the same way you do that of e y other| 
witness. If you find that any witness and that applies 
alike to Government and defense, wilfully testified | 
falsely as to any material fact you hawa right to | 
reject the testimony of that witness in its entirety. | 
You may accept that part or portion shich commends 
itself to your belief as credible. 

Now, the law permits but does not require a 
defendant to testify in his own behalf. The defendant 
Bradley Branick har taken the witness stand. Obviously 
he has a deep perscoral interest in the results cf his 


prosecution. 


Interest creates a motive for false testimony 
and in appratsinp his credibility you may take that into 


account. However. it by no means follows that 


Simply because a person has a valid interest in tie 


is not capable of 


straightforwa 


atne 


etne tn 


wh r t 


timo 


defendant 
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is for any 
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except 
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you are outnumbered or outweighed. 


Your final 


Vua 


WhNICt, may 


tr 


THs COURT'S CHARGs 
here and we're not 
important in an effort to 


o 
4 


’ 
~ 


' 
~P 


tnem o 


you isate with the Court 
J , 


with a 


“Arman. 
~% WVUUNL s 


ive copies tc counsel. 


bMS. SOLLZDsR: 


prosecu’ ed remaining charge ie believes 


coo ,eration may result 1m ; nient treat- 


4211 steke 


witness to 


~~. es4aufeer 
convicted oC 


ved otates 


One, your nonor. 


lanzuage, 


e) 
sce 


if OW n't 
y WUUwaa 


SOLLEDER: I thougnt 


THE COURT: 


because 


Vy ‘Y Line 
your nonor, 


issue, Il 


r the 


requesting 


pracKeii 


vision by 


4¢ 
ntion 


nretom 
COURT: 


a 


examination and 


COURT: 


mor ’ nt 
UNSLOSLGNL 


tion aie t uncovering rc niscon th 


to admit h Kinds of 


OLL&D«cI e on] ; , g st I would 


contentli 


SOLL.t2 


COURT: 


SOLLEDR : 


ask them 


eat yo) r fren + +) tn i143 4 - 
reLurnmed Yom canaeir Qed ibe 


i 
| 
: 
> } T ; ~ y a4 ; 
itest note askin; ee T ev's 
| 
. > § tT! . . q . ~ c F | 


controversy 


Baroda ra 


nave 


delib 


3 + +h ra 4») > yO “ 
(wnere pon, tne Jury responceed in tie aliaria 


Vacs 
2 So Ue 


are 


CUS Ome 


-eaG vacK tne 


THs COURT: You 


1 wan? Q 
uU wWalivecu 


JUROR Nl 


deliberations? 


anten > 
aWisitos 


like your instructi 


itis UU 


let me 


4 


abstsireow 


to comnit an 


=i) hs 
substative 


Visw 


defendant 


der to find 


5+ 4 4 374 
wSvAwvs dou 


pee NAiaAtr ay 
Gevyve ae ve 


, on wen Be , ‘ mi . - . ‘ 
in a meaningtul 3 KNOWS 


wis rhe 
Wilose’d 


‘ + ,ar.? 
UCsa CisUGii’ 


and abetted 


a part as an 
association does make out an 
abetting. 
you wish t Sune your deliberations? 


ws Aite Ya! -~+ b~ « 
exACUSsed au Os 


(Whereupon, the court resumed.) 


noted, 7 


<y) it t¢ 
roe. oP S Sas 


yWiprr 


Wwe 


ou would like 


read ba i} we fina 


ous suitcases that would Ce 


= TT y 4 
the United st 


CAQManNna 


+ + >—__——- 


induces or procures its commis 


WnoO aicfs ana 


joing, plays a significant 


transaction prohibited 


CS c..Ce 


which 


a 
eme 


on 


ay 


that 


ast eucrs 


a4 a ‘ 
aiding and @ 


examye 4¢ 


Tinat 
shia th 


MS. SOLL2DER: 


- > 
awed 


COURT: 


ave Tr 


Barbara Tira as 


Ofriuye 
Ou! 


oe © 


> 


TEMENT OF GENF a ya TO FUN 


THE PRETRIA 
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Pretrial 
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2:12 Information, as defined above, shall not be available to 


or admissible in evidence on behalf of a third-party or a 
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co-defendant. 
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